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Introduction
In a recession, many employers consider changing terms and conditions of employment, sometimes as an alternative to redundancy. It is important to be aware when such action may be unlawful and what legal steps may be available to employees when this happens.

A contract of employment is a legally binding agreement, therefore both parties are bound by its terms and neither party can alter the terms without the agreement of the other.  This should always be the starting point when representing any employee in any negotiations with respect to the contract of employment.

Over the course of an employment relationship, an employee’s terms and conditions are likely to change. 

For example, newer methods of working may be introduced, new pay systems, new shift systems, etc. In a time of economic downturn an employer may wish to reduce financial benefits or restructure shift patterns.
Employees may also want to make changes, for example to alter hours of work to fit in with domestic commitments. 

Some changes take place by mutual consent.  Increases in salary are the most common example of a consensual variation of an employment contract.
However, difficulties arise when one party, usually the employer, wants to change the contract and the employee does not agree.
Terms in individual contracts of employment can be changed in the following four ways:-
1. The employer and employee agree on the change or the employee accepts a change by his conduct, e.g. by carrying on working under the changed contract without protesting.
2. The contract itself provides for changes.
3. The contract is varied by collective agreement which is binding on individual employees.
4. Unilateral variation of the contract by the employer.  This is where the employer either implements the new term without the consent of the employee or simply terminates the existing contract and introduces a new one. 

Changes to terms and conditions can also amount to contravention of the Discrimination legislation, Equal Pay Act, Working Time Regulations and National Minimum Wage Act. In addition situations involving a TUPE Transfer have specific considerations. All of this needs to be considered where changes to terms and conditions are made.

Identifying contractual terms

Before considering how an employer can try to change a contract, it is important to identify the terms of the employment contract.

An employment contract will not necessarily be in writing. However an employer must provide an employee with a written statement of particulars of employment after 1 month of the start of their employment. Where any of these particulars are subsequently changed the employer is obliged to provide the employee with written notice of any such changes within one month of the change taking place (See s1 and 4 Employment Rights Act 1996).
The statement should include details of the main terms and conditions including:

· names of employer and employee;

· date employment began (and whether any previous employment counts as continuous employment); 

· rate and frequency of pay; 

· hours; 

· holidays; 

· any sickness pay scheme; 

· any pension scheme; 

· notice; 

· job title or brief description of duties;
· place of work and any mobility clause;
· reference to any incorporated collective agreements;

· details re any requirement to work outside UK for more than 1 month; and
· details of disciplinary and grievance procedure.
Such a statement is not a contract of employment although it is often referred to in that way. It is however strong evidence that certain terms have been agreed between the parties especially when it has been signed by the employee.
	In relation to this issue it is worth noting that s.38 of the Employment Act 2002 provides that in most Tribunal proceedings, if the Claimant is successful at a Tribunal Hearing and it is also found that, at the date of the start of the proceedings, the employer had failed to give a written statement of particulars including a failure to give an amended statement, where any of those particulars have been changed the Tribunal is to award an extra 2 or 4 weeks pay unless there are exceptional circumstances making it unjust or inequitable to do so.


There are 4 types of terms in an employment contract
Express Terms 
Terms specifically agreed either orally or in writing.

Implied Terms

Terms which the parties are taken to have agreed includes terms so obvious that they do not need to be specifically included e.g. duty to provide a safe working environment, duty of mutual trust and confidence; terms required to give the contract ‘business efficacy’ e.g. a driver will hold a valid driving license; terms which can be implied from the custom and practice of the business or industry; and terms which can be logically deduced from the conduct of the parties.

Incorporated Terms

Terms incorporated from other sources including collective agreements or works rules.

Statutory Terms

Terms implied or imposed by statute e.g. right to minimum wage.

There are 4 ways contracts can be lawfully changed
Variation by Agreement
It is always open to the parties to vary the contract of employment and the simplest way to do this is for both parties to agree to the change. 

Does the variation require agreement? 

Only contractual terms require consent to change. Non-contractual benefits or provisions can be modified or withdrawn at any time.  
The first consideration should be whether the change relates to a contractual or non-contractual term. This may involve consideration of whether a term can be implied if it is not express.

In Wandsworth London BC v. D’Silva 1998 IRLR, 193 the Court of Appeal held that the provisions of an employer’s Code of Practice on staff sickness, concerned with the number of days sickness absence which triggered a review of an employee’s absence record, was not a term of the contract of employment and so could be unilaterally altered by the employer. When the language of the provisions that the employer wanted to amend was examined in the context of the Code of Practice as a whole, it became clear that those provisions were not an appropriate foundation upon which to base contractual rights. The provisions of the Code of Practice merely provided guidance to supervisors as to what could be expected to happen. The Court of Appeal held the terms were designed to be flexible and informal in a way that was inconsistent with contractual rights being created. 

However workplace rules and policies, such as those contained in staff handbooks can sometimes acquire contractual effect.

In Keely v Fosroc International Ltd 2006 IRLR 961 the Court of Appeal held that a clause in a staff handbook providing that employees with 2 or more year’s service were entitled to an enhanced redundancy payment constituted an enforceable contractual term.
In this case the Court of Appeal in considering whether the provision was a contractual term stated the starting point is the wording of the provision in question. If put in clear terms of entitlement, the provision may stand on its own notwithstanding the context. However another highly relevant consideration is the importance of the provision to the overall bargain. A provision concerned with an employee's remuneration package, even if couched in terms of information or explanation, is more likely to be a term of the contract as it clearly an important part of the overall bargain. Provision for redundancy pay is now a widely accepted feature of an employee's remuneration package and, as such, is particularly apt for incorporation by reference. A similar conclusion was reached in Harlow v Artemis International Inc 2008 EWHC 1126. 

Each case depends on its own facts and it is important not to assume that a benefit in a policy will always be a contractual entitlement.

Bonus Schemes

In some industries, basic pay is very low and a substantial part of the employee’s remuneration is made up of a bonus payment.  In a recession, some employers may seek to reduce this payment.

When considering whether a reduction in bonus is lawful, it is necessary to consider whether the bonus is discretionary.  The operation of a discretionary bonus scheme is often a cause of dispute as to whether the scheme is truly discretionary or whether it is contractually binding.  The answer depends on the construction of the contract in each case.
Even where a bonus payment scheme is found to be discretionary, the employer’s exercise of its discretion is not unfettered; see Clark v. Nomura International plc 2000, IRLR 766.  A non-contractual discretionary bonus to be paid at the absolute discretion of the employer must be read subject to whatever the qualifying conditions are to obtain that bonus and not be exercised in an irrational or perverse manner without regard to those criteria.

It is also worth considering whether a discretionary bonus might be an implied contractual entitlement, as a result of custom and practice.  See Frischers Ltd v Taylor EAT 386/79 

Where a variation has been expressly agreed between the parties it is enforceable. Change can be made orally or in writing.  In Simmonds v. Dowty Seals Limited 1978 IRLR 211 there was an oral agreement that employees would change from working on day shifts to working on night shifts. This was held to be a valid change.
Notification of amendment

Where an employee’s terms and conditions change, as noted above, the employer is obliged to issue the employee with a written statement of the change within one month of it taking place. However, the fact that a statement of change has been issued does not mean that the change is legally effective unless it has been lawfully brought about.

Implied agreement

There are circumstances where agreement may be implied from the conduct of the parties. 

This usually occurs where, in the first instance, an employer has changed terms and conditions unilaterally by imposing them on the employee.  If the employee remains in employment, working without objection under the new terms, the employer may argue that the employee has impliedly agreed to the changes.  In these circumstances there will be deemed to have been no breach of contract.

In GAP Personnel Franchises Ltd v Robinson 2007 EAT 0342/07 an employee had a contract of employment which stated that he could claim 25p per mile for fuel expenses. He was told when he presented his first month’s expenses that he could only claim 15p as it was company policy to pay the higher rate only to those who used their own car. The employee then claimed at the rate of 15p for the next 6 months until he left the employer.  At that point he brought a claim for breach of contract and unlawful deduction from wages.  The EAT held that the employee had not objected to the change and held that after the first month, his acquiescence meant the term had been lawfully varied.

In cases where the employer simply delays in responding to a letter of protest or dealing with a grievance which has been lodged objecting to the change, it is suggested that the employee keeps writing to the employer on a regular basis confirming that they are continuing to work under protest as per their original letter. This protects the employee and undermines any argument by the employer that the employee has acquiesced to the breach. 

The Courts do remain reluctant, generally, to find that employees have consented to a change in their contract where there is no express agreement (whether written or oral). See Jones v. Associated Tunnelling Company Limited 1981 IRLR 477.  This is particularly so where the variation has no immediate practical effect, e.g. a mobility clause, see Aparau v. Iceland Frozen Foods plc 1996.  In that case new terms and conditions were issued containing a mobility clause.  The Claimant failed to sign and return the document.  The Claimant worked for 12 months under the new contract.  The EAT held that the Tribunal erred in holding the Claimant had accepted the new contract by performance given the variation had no immediate practical effect.
Contractual Right to Vary

This is the second way a contract of employment can be changed and requires that the contract of employment itself allows the employer to make a change.  Thus working conditions or practices can be changed by an employer if the change is authorised by a term of the contract. A common example is a mobility clause which can allow an employer to change an employee’s place of work.
Sometimes what appears to be a change in contractual terms can be accommodated within the meaning of an existing term. This is shown easily in the context of job descriptions and titles.  In Glitz v. Watford Electric Co Limited 1978 IRLR 89 the EAT held that the scope of obligations under the employment contract may be wider than the particular duties on which a particular employee is normally engaged. G was appointed as a copy typist/general clerical duties clerk.  Three years after her employment began her employer changed the copying machine and asked her to operate it. The EAT decided the operation of the machine fell within her duties.
It is unlikely that changes to the method of performing a job will mean that a job falls outside the terms of its job description. In the case of Creswell and Others v. The Board of Inland Revenue 1984 ICR 508 the employer instructed its clerks to start using a computer system to do the work.  The Court held that although the content of some jobs had been considerably altered by computerisation, a degree of alteration was not enough to make the jobs fall outside the original description of the function of clerical grade concerned.  It stated employees can reasonably be expected after proper training to adapt to new techniques.  

Flexibility clauses tend to be construed restrictively by the Courts. They may be subject to implied terms. In United Bank Limited v. Akhtar 1989 IRLR 507 EAT an employee (a clerical worker) who lived and worked in Leeds had been asked to relocate to Birmingham with 6 days notice given. The employer did not use its discretion in this case to pay relocation expenses. In this case the EAT held the express mobility clause was subject to three implied terms, all of which the employer had breached by its high handed application of its power under the express term.

These were:

i. the duty of mutual trust and confidence;

ii. a duty to give reasonable notice of the intended move; and 
iii. a duty not to exercise an express term in a manner which made it impossible to comply with the contract. However the EAT also said that the key to whether implied terms limit the operation of express terms is whether they are necessary to the contract and not whether the express term is in itself reasonable. 

A common form of flexibility clause gives an employer the power to alter an employee’s shift patterns. However, courts and tribunals are reluctant to allow such a clause to be used to reduce or increase the amount of hours an employee works if the clause does not expressly permit this – see National Semiconductor (UK) Ltd v Church and ors EAT 252/97 and Smithkline Beecham plc v Johnston and ors EAT 559/96.  An employer who wishes to rely on a flexibility clause to cut hours must take care to ensure that any proposed change is in fact covered by the term.  It is a well established rule of construction in contract law that if there is any ambiguity, the case will be resolved against the party who seeks to rely on it to avoid obligations under the contract.  See Bainbridge v. Circuit Foil UK Limited 1997 IRLR 305, CA.
Collective Agreements

This is the third way in which a contract of employment may be altered.

Where there is a recognised trade union in the workplace, changes to terms and conditions most commonly occur through collective bargaining. Where a change in terms and conditions is negotiated with a trade union, an issue arises as to whether the agreement reached with the trade union has the effect of varying the terms of the individual contract of union members and of others in the workforce.  There are two circumstances where this may occur:-
i. Agency-where the union is acting as agent of the employee and thus anything the union agree is deemed to have been agreed between the employee and employer; or
ii. Collective Agreements-there is an express or implied term in the employee’s contract incorporating agreements made between the employer and the union.  

An individual would be bound by a change in terms agreed between an employer and a trade union if the trade union has acted as the employee’s agent in negotiating the change.   This is rare.  The law of agency requires a positive action on the part of the employee, which either expressly or impliedly appoints the union as his or her agent or holds out the union as such.  Agency cannot be inferred from an employee’s membership of the union alone. 

Collective Agreements are not normally enforceable between the parties negotiating them, i.e. the employer and one or more unions.  To be so, they need to expressly state this and this is extremely rare. However, when such agreements are incorporated into individual contracts of employment they become legally enforceable as between employer and employee; see Robertson v. British Gas Corporation 1983 ICR 351.

The Collective Agreement can be incorporated into all the employees’ contracts. It is not necessary for the employee to be a member of the trade union taking part in the negotiations.  He does not have to be a trade union member at all. The employee will be bound by the terms whether or not he is aware of their existence, or of the existence of the Collective Agreement. Once a term in a Collective Agreement has been incorporated into an individual contract, it remains incorporated, even if the Collective Agreement itself is terminated. 

Whether a particular term has been incorporated and the construction of the incorporated terms is a matter of law. 

Express Incorporation

The normal way in which Collective Agreements are incorporated is by express reference in a contract of employment see National Coal Board v. Galley 1958 1WLR 16.
Once a Collective Agreement is incorporated into a contract, employers as well as employees are bound by it, and a unilateral variation of its terms will be ineffective. In City of Edinburgh Council v. Brown 1999 IRLR 208, employers refused to act in accordance with the re-grading system that had been agreed in 1987 between a JCC consisting of the Council’s management team and representatives of various unions including NALGO.  B applied to be regraded but the employer refused to backdate his pay in accordance with the grading system.  The Council argued that the 1987 system was only a policy with no binding effect and that it could be varied at any time without the agreement of the unions and that it had been so varied in 1992. The EAT upheld B’s claim.  The variation was not incorporated into B’s contract because it had not been agreed either collectively or by B himself but the initial Collective Agreement had been incorporated and remained incorporated.

Implied Incorporation

In some circumstances a Tribunal or Court may find that terms from a Collective Agreement have been implied into a contract. What needs to be shown is either:- 

· By custom and practice  the terms of collective agreements are incorporated into individual contracts , or

· The circumstances are such that it is obvious that that must be incorporated. See Henry and Others v. London General Transport Services Limited 2002 IRLR, 472 CA. 

It should be noted above that when looking at other workplace rules and policies that are not contained within the contract the same rules apply, as above in establishing they are incorporated expressly or impliedly.

However even when a Collective Agreement has been incorporated into an individual contract, it does not follow that all terms will be incorporated because some may not be apt for incorporation. In Kaur v. MG Rover Group Limited 2005 IRLR 40, it was held specific provisions in a collective agreement stating that “employees will not be made compulsorily redundant” were not expressly incorporated into an individual’s contract of employment, even though there was an express term in the employment contract stipulating that the employment was subject to collective agreements entered into from time to time with recognised trade unions.  The commitment that there would be no compulsory redundancies was not apt for incorporation as it was held the words were expressing an aspiration rather than a contractual term.
In determining whether a clause is “apt for incorporation” it will be important to consider the surrounding circumstances and any letters or local agreements reached at the time the clause was negotiated.

So, for example, in a case where there is a dispute is about a clause in a collective agreement of no compulsory redundancies it may be possible to argue that the clause is apt for incorporation where the term was agreed in exchange for a change in terms and conditions of employment on the basis that it forms part of the overall package on terms and conditions of employment and was part of the bargain (see Court of Appeal in Keeley –v- Fosroc International Ltd [2006] IRLR 961 above).

Therefore the same issues considered above as to whether a benefit in a policy outside of the contract of employment amounts to a contractual term is relevant in considering whether a term in a Collective Agreement is apt for incorporation.

Termination of a Collective Agreement

Where terms from a Collective Agreement are incorporated into an individual’s contract of employment, the termination of the Collective Agreement does not mean that those terms are removed from the individual contract.  In Robertson v. British Gas Corporation 1983 ICR 351, the employers terminated a bonus agreement made with the relevant union giving the requisite notice under the agreement.  R sued for damages when the bonuses ceased to be paid.  The Court of Appeal held that terms of a Collective Agreement had been incorporated into R’s contract of employment and the termination of the Collective Agreement therefore had no effect on those terms which remained in his individual contract.

In negotiating any collective agreements going forward trade unions should seek to ensure that the wording contained within them makes clear that they are incorporated into employees’ contracts of employment. This will avoid more difficult arguments that such Collective Agreements are impliedly incorporated through custom and practice. Trade unions should also, where possible, seek to ensure that terms contained within the Collective Agreements are also apt for incorporation. This is a difficult issue but essentially the union can strengthen its hand by ensuring the term is important in respect of the overall bargain. 

Unilateral Variation

This is the fourth and final way a contract can be altered. An employer who is determined to introduce a change to terms and conditions of employees who cannot do so by agreement, has two options.  It may either; 

· Unilaterally introduce the new term.
· Terminate the relevant contracts and offer new contracts of employment which include the change - the tactic of “fire” and “rehire”. 

Depending on the course of action taken by the employer, there are various options for the employee.
Responding to a Breach of Contract

Options for the Employee

i. Accept the breach by carrying on working under the revised terms.

ii. “Stand and Sue”, i.e. stay and work in accordance with the new terms, but make it clear that this is under protest, and bring an action for breach of contract in the High or County Court, or if the breach of contract involves a shortfall in wages, claim in the Tribunal under the protection of wages provisions in Part 2 of the Employment Rights Act 1996. 

iii. If there is no dismissal by the employer but the breach is a fundamental breach going to the root of the contract, resign and claim to have been unfairly constructively dismissed.

iv. If the employer has dismissed the employee and offered new terms and conditions the employee may either bring a claim for unfair dismissal if they leaves, or even if they accept new terms, make a claim that the dismissal was unfair.

v. Refuse to work under the new terms.

Accept the Breach

In this situation the employee simply accepts the new terms that have been imposed on him and takes no action in relation to it.

Stand and Sue

Where the employee does not wish to resign and claim unfair constructive dismissal, which tends to be in the vast majority of cases, (this is an extremely risky option and not one that is very often the recommended way forward) one option is to work on under protest and seek compensation (damages) representing the loss arising from the employer’s breach. Such a claim can only be made in the High Court or County Court and not in a Tribunal. This is because the Tribunal’s jurisdiction to determine contractual claims only applies to those arising or outstanding on termination of employment. 

This course of action was confirmed in Rigby v Ferodo Limited 1988 ICR 29.  In this case employees’ wages were cut.  They continued working but expressly did not accept the pay cut.  The House of Lords held that the employer’s action amounted to a repudiatory breach of contract but did not amount to a notice of termination of contract.  The employees, in working under protest, had not accepted the employer’s purported change in terms and conditions and were entitled to sue for the difference between the amount of wages they should have received and that which they had in fact received during the whole period of underpayment.  See also Burdett-Coutts and Others v. Hertfordshire County Council 1984 IRLR 91.  In these cases if the employer has given due notice of termination of the contract (as opposed to imposing a unilateral variation) and offered the employees new contracts on new terms there would have been no breach, although the employees might have been able to claim unfair dismissal (see below).

When deciding which course of action to take, employees should be aware of the outcome in Robinson v Tescom Corporation 2008 IRLR 408, EAT.  In that case, R refused to accept terms that doubled the size of his sales territory. He indicated that he would work to the new terms under protest, but reserved the right to sue for breach of contract. However, he did not work to the new terms, which led to disciplinary action and dismissal for gross insubordination.  The EAT held that the dismissal was fair – once R had agreed to work to the new terms under protest, he could not then avoid the consequences of insubordination by relying on the employer’s breach of contract. 

A Rigby v. Ferodo claim is not suitable if there has been no direct financial loss arising from the breach, e.g. unilateral imposition of overtime will normally accrue no financial loss to the employee.  In these circumstances the employee’s only remedy is a declaration that the variation was unlawful, or possibly an injunction restraining the breach. However, these remedies are discretionary, and Courts are traditionally reluctant to interfere with the performance of employment contracts. It is worth noting that a declaration is much more likely to be granted than an injunction because, unlike an injunction, a declaration cannot require the employer to act in accordance with the contract but merely brings moral pressure on the employer to do so.
Deduction from Wages Claim

Where an employee has suffered a deduction in pay, instead of bringing an action for breach of contract in the Civil Courts, he may be able to bring a claim to the Employment Tribunal that there has been an unlawful deduction from wages under Part 2 of the Employment Rights Act 1996. 
The key issue is whether the wages are “properly payable” to the worker and whether the payment of the sum was less than the amount properly payable See Bruce and Others v. Wiggins Teape (Stationery) Limited 1994 IRLR 356 EAT. 

Constructive Dismissal

An employee who has suffered a change in terms and conditions may choose to resign and claim that he has been unfairly constructively dismissed.

The key case in Constructive Dismissal remains Western Excavating Limited v. Sharpe 1978 ICR 221.  In order for a Constructive Dismissal claim to succeed, it must be established that:
i. there was fundamental breach of contract of employment on the part of the employer; 

ii. the employer’s breach caused the employee to resign;
iii. the employee did not affirm the contract by delaying too long before resigning.
A key factor is the effect that the breach has had on the employee concerned.  See Cantor Fitzgerald International v. Callaghan & Others 1999 IRLR 234.  The Court of Appeal suggested any deliberate refusal to pay agreed wages is likely to constitute a fundamental breach.
An employee may lose his right to claim if he stays too long and is deemed to have waived the breach.  Dixon and Others v. London General Transport Services EAT 1265/98.
Unfair Dismissals

Is there a new contract?

Hogg v. Dover College 1990 ICR 399 made clear that in certain circumstances the unilateral imposition of new terms and conditions can result in the dismissal of an employee from the old contract and entry into a new contract on different terms.  In Hogg, H was a teacher who had been demoted from his position as Head of Department with a consequent reduction in both hours and salary.  The EAT stated that these were wholly different terms which resulted in a 50% reduction in salary.  They held H had been dismissed from his original post but he had accepted the offer of a new part time job.  The fact that the employment relationship continued with the same employer did not mean that the old contract had not been terminated.   See also Alcan Extrusions v. Yates and Others   1996 IRLR 327 EAT.
However, both of these decisions have stressed that for there to be a dismissal in these circumstances the new terms being offered must be radically different. An employee is unlikely to succeed in an unfair dismissal claim where the changes are more minor in nature.
In unfair dismissal/constructive dismissal cases where changes to terms and conditions have been made the employer will attempt to show a potentially fair reason for dismissal within Section 98 (1) and Section 98 (2) Employment Rights Act 1996.  In the context of business reorganisations and changes in terms and conditions the usual reason is “some other substantial reason” (SOSR).   Sometimes redundancy is also pleaded. 

In order to establish SOSR an employer does not have to show that the reorganisation or rearrangement of working patterns was essential.  In Hollister v. NFU 1979, ICR 542, the Court of Appeal said “A sound good business reason” for reorganisation was sufficient to establish SOSR and it was a ‘very low hurdle’ for the employer to establish.

This was reiterated in Kerry Foods Limited v. Lynch (see above).

The EAT case of Scott & Co -v- Richardson UKEAT 0074/04 highlights the low threshold which an employer must meet to establish ‘some other substantial reason’ for dismissal.  In that case the employer unilaterally introduced a shift pattern so that employees lost overtime payments.  The Claimant was dismissed for refusing to accept the variation. The EAT said that the test was whether the employer reasonably believed that the change had advantages and that it was not necessary for the employer to prove such advantages.  Provided that the reason was not ‘whimsical, unworthy or trivial’ then the employer will establish ‘some other substantial reason

However establishing a genuine business reason is only the first thing for the Tribunal to consider, it then needs to go and consider the overall fairness of the dismissal.  The primary issue is whether in all the circumstances of the case the employers acted reasonably.  St John of God (Care Services) Limited v. Brookes 1992 ALL ER 715. Tribunals should focus on the statutory test under section 98 (4) of the Employment Rights Act 1996 and when considering changes to terms and conditions balance the needs of the employer and employees.

Refusal to Work under the New Terms

This is probably the least likely option and as we have seen in Robinson –v- Tescom Corporation [2008] IRLR 408 above it could lead to an employee being fairly dismissed for gross insubordination.
Tactics

As can be seen from the options available to employees, unless the employer is actually making changes which will cause a financial loss to the employee, remedies are very limited in nature given the reluctance of the courts to grant injunctions, and declarations. 

Even when an employer is seeking to take steps to reduce wages it has the option to dismiss and reengage.

As can be seen from above the case law in relation to SOSR dismissals is not, on the whole, particularly helpful to employees in such circumstances.  This leads us to the question of what are the best tactics to adopt when an employer is seeking to erode terms and conditions, in addition to the threat of using industrial muscle, which is often much more likely to yield the best results for employees.
1. The first point that the union should make in any negotiations on terms and conditions is that the contract is sacrosanct and there is no statute or case which allows an employer to unilaterally vary it where there is no contractual right to do so. This should always be the starting point. 

2. If the employer is seeking to unilaterally impose wage cuts the union should make clear it will advise all members to lodge a grievance and an unlawful deduction of wages/breach of contract claim.  It could also advise it intends to use a Hogg v. Dover College 1990 ICR 399 argument as referred to below.

3. If the employer is seeking to unilaterally impose changes which do not lead to any financial loss then the union should stress it has the option to both lodge claims at the high court seeking a declaration for a breach of contract and claims for unfair dismissal using an argument akin to the one in Hogg v. Dover College 1990 ICR 399.  The union would be aware of the risks in both (a declaration is an equitable remedy and does not compel the employer to revert back to the previous terms and conditions and the unfair dismissal claim is dependent on establishing the new terms are radically different from the old ones) but this puts some pressure on the employer as, at the very least, it has to consider the risks. 

4. If the employer is threatening any unilateral changes, whether they would lead to a financial loss or otherwise, the union can assert it believes any such change would amount to a fundamental breach of contract and that employees would be entitled to resign and lodge constructive dismissal claims. This is again not something the union would ever be likely to advise members to do, give the risks in pursuing these cases, but does raise the stakes with the employer who may be concerned this is a genuine possibility, even if it is not.  

5. If the employer is going to dismiss and reengage then the union should stress that it does not believe the employer will be able to establish SOSR. It can do this by arguing both that it feels the employer is unlikely to be able to establish a genuine business reason and that it has not entered into adequate consultation for the dismissal to be fair and reasonable under 98 (4) of the Employment Rights Act 1996. The union would again be aware of the weaknesses in its argument given the case law which establishes a fairly low threshold for an employer to establish SOSR but again does put pressure on the employer and hopefully encourages further consultation.

6. If the union feels it has no choice but to agree to eroded terms and conditions it should attempt to avoid them being written into every contract of employment (employees can agree to forgo part of their wages for one month without their contract being varied) or alternatively have them written in for a specific defined period whereupon the situation will either revert back to the original terms or be reviewed. If the changes are to the rate of pay the union should attempt to ensure pension contributions will not be reduced if the rate of pay is reduced. 

Additional Arguments

Protective Award

Where an employer is proposing to dismiss as redundant 20 or more employees at one establishment within a period of 90 days or less, the employer shall consult about the dismissals with all the persons who are appropriate representatives of any of the employees who may be affected by the proposed dismissals or may be affected by measures taken in connection with those dismissals.

It is important to note that the definition of redundancy is wider under the Trade Union and Labour Relations (Consolidation) Act 1992 (“TULRCA”) than it is under the Employment Rights Act 1996 and does encompass a situation where an employer is seeking to dismiss and reengage. The period of consultation that must be carried out is 30 days where it is proposed to make 20 or more employees redundant at one establishment and 90 days or more where it proposed to dismiss 100 or more employees at any one establishment.

In these situations the union can hold the employer to carrying out meaningful consultation and suggest a variety of alternatives to the change to terms and conditions the employer is proposing. The employer will be obliged to consider these.

In situations where it is proposed to dismiss 20 or more employees as redundant, the union should use the threat of a successful Protective Award as leverage when discussing changes to terms and conditions. The union can also make clear the case of UK Coal Mining Ltd v National Union of Mineworkers (Northumberland Area) and anor 2008 ICR 163 is authority for the fact that the reasons for the proposal to dismiss employees, as redundant, must also form part of the consultation.  Each employee is entitled to up to 90 days pay if the employer is found to have failed to consult when proposing to dismiss as redundant 20 or more employees. 

Protection from Inducements

This could be a useful argument to use when an employer, instead of seeking to reach agreement with a trade union over changes to terms and conditions and instead of dismissing and reengaging employees, chooses instead to approach employees directly and ask them to agree to the new terms and conditions on offer.
Section 145(B) TULRCA forbids an offer to a worker who is already a member of an independent union that is, or is seeking to be, recognised by the employer if:-
· Acceptance of the offer by the worker and other workers would result in any/all of their terms and conditions not or no longer being set by collective bargaining by that union; and
· The employer’s sole/main purpose is to achieve that result.

In deciding the employer’s sole/main purpose, section 145D(4) TULRCA requires tribunals to take account of any evidence that at the time of the offers, the employer had “recently” (sought to) change, or did not want to use any, collective bargaining arrangements.  At one end of the scale, the employer might have rejected a union’s request for recognition or might have threatened de-recognition when attempting to change terms and conditions - this would be strong evidence in support of a claim.

At the other end of the scale, negotiations over proposed changes to terms and conditions might have ended in deadlock and the employer, having exhausted the procedure agreed with the union, puts the offer directly to its workforce over the head of the union, but intends to continue to recognise the union – this evidence would not be as strong to successfully pursue a claim given the fact the employer intends to continue recognising the union. 

This provision does give the union some leverage in negotiations about any proposed changes to terms and conditions. The union can make clear that any offers put forward to its employees without having exhausted the collective bargaining arrangements could contravene this provision.

A union could also stress that an employer may potentially contravene this legislative requirement in situations where discussions with the union have ended in deadlock and the offer of new terms and conditions is put directly to the workforce. It would appear that a case would be much more difficult to win at Tribunal on these specific facts, as this does not mean the employer no longer wants terms and conditions to be set by collective bargaining arrangements going forward, but it remains a useful argument for trade unions to utilise in the negotiating process. It should be noted that section 145E TULRCA makes clear that in such circumstances each employee would be entitled to an award of £3,100 in the event the employer was found to have breached this provision.

Conclusion

In the current climate trade unions are increasingly likely to become engaged with employers who are seeking to make changes to erode terms and conditions. Whether a legal remedy is available will depend on the facts of each case. 

Unfortunately the law does not make the Courts and Tribunals the easiest arena in which to defend members’ terms and conditions when an employer is seeking to alter them and a legal challenge is no substitute for industrial muscle. However there are arguments that should be put forward, and even in circumstances where such arguments may not succeed in Court or Tribunal, they should be put in the strongest possible terms in any internal negotiations. It is hoped this paper will be of some assistance.
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